To kamooring@canalrivertrust.org.uk

Dear Sir or Madam

Level 1 complaint: Visitor Mooring "extended stay" charges

Boat name: XXXXX Reg no: XXXXX

This is a Level 1 complaint in line with the CRT complaints procedure. I am not satisfied with your letter dated XX XX XXXX regarding charges for alleged overstaying on the Visitor Mooring at XXXX.

DELETE ONE OF THE SENTENCES BELOW AS APPLICABLE:

EITHER

I did not stay longer than 48 hours on the Visitor Mooring at XXXX. I arrived at XXXX hours on XX XX XXXX and I left at XXXX hours on XX XX XXXX. I am not therefore liable to pay an extended stay charge.

OR:

The sign on Visitor Mooring at XXXX says 72 hours, not 48 hours. I arrived at XXXX hours on XX XX XXXX and I left at XXXX hours on XX XX XXXX. 

[OR include any other complaint here such as sending you a letter with the wrong boat name or number, etc]

I am not therefore liable to pay an extended stay charge. In any event the charges and mooring time limits are unlawful and I view your letter as harassment.

CRT does not have the legal power to set mooring time limits of less than 14 days, to set "no return within" or "maximum days per month" time limits; to erect signs denoting mooring time limits of less than 14 days or to impose fines or charges for the infringement of mooring restrictions. In doing so you are acting outside your legal powers. 

CRT's lack of power to take this action is evidenced by the Minutes of the House of Commons Select Committee on the British Waterways Bill, 1993-94. CRT has the power under s.43 of the 1962 Transport Act to make charges and set conditions for such services and facilities for which the original canal companies provided and were enabled to make charges for under the original canal Enabling Acts (such as the 1793 Grand Junction Canal Act). However, BW confirmed to the House of Lords Select Committee on the British Waterways Bill in 1991 that it had no statutory powers to enforce such mooring restrictions or charges, and this is still the case today. 

The judgement in Moore v British Waterways [2013] EWCA Civ 73 confirms that CRT does not have the power to impose the restrictions you have accused me of breaching and the charges that you are attempting to levy. It confirms the public right in common law to do anything that is not expressly forbidden by statute. CRT does not have a statutory power to prevent boats from exceeding the time limits on visitor mooring signs; it does not have a statutory power to prevent boats from returning within a specific period, and it does not have a statutory power to impose fines for exceeding such time limits or charges for staying longer.

In Moore v British Waterways [2013], CRT argued that s.43 of the 1962 Act gave it authority to impose whatever restrictions it wished. This argument did not succeed. In the case of Mr Moore, there is no other legislation that provides CRT with the power to restrict mooring. The inference is that s.43 of the 1962 Act can only be construed to ride on top of some other statutory power available to CRT at any given time. The judgement clarified that in a democratic society, a citizen's rights include a general right to do something unless it is restricted or prohibited in statute. There is nothing in the British Waterways legislation that prohibits mooring and therefore it must be assumed that there is a right to moor. The judgement also stated that this right does not include the right to moor indefinitely, but the root of that conclusion lies elsewhere in common law.

Further to this, in the 1990 Bill that became the 1995 British Waterways Act, BW sought powers to impose fines for a breach of a mooring restriction. BW also sought powers in the 1990 Bill to erect signs designating mooring restrictions. Parliament forbade BW to impose fines for violation of a mooring restriction. As a result of this, BW withdrew the wording relating to the erection of signs designating mooring restrictions. BW had previously presented evidence that stated that its signs for mooring restrictions were advisory in nature. BW also withdrew the wording relating to the designation of mooring restrictions. Therefore, signs denoting visitor mooring time limits remain advisory to this day and not compulsory. The only mooring time limit that CRT has the statutory power to enforce is the 14-day limit applying to boats without home moorings in s.17 3 c ii of the 1995 British Waterways Act.

The Commons Select Committee also rejected any "no return within" restrictions (House of Commons Select Committee on the British Waterways Bill, 1993-94). As a consequence this means that any "no return within" or "maximum days in any period" restrictions also remain advisory and not compulsory. 

The judgement in McCarthy and Stone (Developments) Ltd v Richmond upon Thames LBC [1989] UKHL 4 in which reference is also made to the authority given in Attorney-General v Wilts United Dairies Limited [1922] 38 TLR 781 (HL) further underlines the principle that a body exercising statutory powers such as CRT may not make a charge unless there is express authorisation in statute to provide the service which is being charged for and to make the charge. 

In addition, the level of the charge at £25 per day bears no relationship to any proper charge for the use of the waterways  nor to the actual loss or costs associated with overstaying. It is therefore in the nature of a fine or penalty. The fixed daily element is inconsistent with a calculation of the cost of enforcement because such costs cannot increase in this way and cannot realistically be considered to do so. The charge is fixed at a level to make it impossible to stay for any extended period. It amounts to £9,125 per annum compared to an average annual mooring fee of around 30%  of that sum. This makes it a fine and not a charge. BW conceded in 2009 (for example in an email from Sally Ash to Keith Rossiter of Bathampton Parish Council) that it does not have the power to levy fines for overstaying. It is therefore outside the powers in s.43 of the 1962 Transport Act. Any inclusion in the terms and conditions of the boat licence of a requirement to pay such charges does not bring these charges within the powers available to CRT under s.43 of the 1962 Transport Act. 

The 1962 Act allows for charges to be made for services and facilities and this is clearly intended to cover reasonable remuneration for those services. However, the charge must relate to the value of what is provided or other associated costs incurred by CRT. As regards the use of land the value is the value of the occupation or the consequential damages (see the judgement in MOD v Ashman [1993] 25 HLR 513).

CRT and BW have in the past asserted that they may levy such charges simply by virtue of their rights as landowner. This is misleading because a body exercising statutory powers cannot rely on the common law rights of a landowner to empower it to levy such charges (see for example the judgement in Swan Hill Developments v British Waterways Board [1997] EWCA Civ 1089). However, in such cases, the charging regime is a matter of contract between CRT and a licence holder. The overstaying charge is a liquidated sum payable in the event of breach of contract and the amount amount must be a genuine pre-estimate of loss (see for example the judgement in The Paragon [2009] 1 CLC 379) which in this case it is not since it is a flat-rate daily amount.

Your letter regarding the £25 per day charge amounts to harassment. To remedy my complaint please do the following:

1. Correct your records of your sightings of my boat and provide me with written assurance that you will keep accurate and correct records of my boat movements in future.

2. Provide me with written assurance that you will cease and desist from harassing me.

Thank you. I look forward to your reply within 15 working days.

Yours sincerely

